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Introduction 

This Agreement is made in the following context: 

A. Subject to the Terms and Conditions and any Supplementary Conditions 
contained in this Agreement, the Department agrees to provide the Funding 
to Your Organisation to conduct each Activity. 

B. Your Organisation must use the Funding to conduct each Activity subject to 
the Terms and Conditions and any Supplementary Conditions specified in 
this Agreement. 

The Parties agree as follows: 

1 Context and Term 

1.1 Context of this Agreement 

1.1.1 This Agreement is made between Your Organisation and the 
Commonwealth, represented by the Department, for the performance of 
each Activity specified in the Schedule to this Agreement. 

1.1.2 This Agreement consists of: 

a. the Covering Letter; 

b. these Terms and Conditions;  

c. the Schedule, including any Supplementary Conditions specified in 
Annexure A to the Schedule; and 

d. any documents incorporated by reference into these Terms and 
Conditions or the Schedule. 

1.1.3 Provisions regarding the interpretation of this Agreement are contained in 
clause 11 [Interpretation]. 

1.1.4 In this Agreement, certain words and phrases have defined meanings. They 
are indicated by initial capital letters (for example, ‘Activity’). 

1.1.5 Where a defined word or phrase is used only in one clause of these Terms 
and Conditions or only in a Supplementary Condition, it is usually defined 
in that clause or Supplementary Condition. All other definitions used in 
these Terms and Conditions are set out in clause 11.4 [Definitions] of these 
Terms and Conditions. 

1.2 Compliance with Supplementary Conditions 

1.2.1 Your Organisation must, in Your Organisation’s performance of an 
Activity, comply with any Supplementary Conditions for that Activity. 
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1.3 Term of the Agreement  

1.3.1 This Agreement commences on the Commencement Date and, unless 
terminated earlier, it expires on the Completion Date. 

2 Your Organisation’s responsibilities 

2.1 Conduct of the Activity 

2.1.1 Your Organisation must carry out each Activity in accordance with this 
Agreement and any Guidelines for the Activity and: 

a. within its Activity Period and so as to meet the Milestones and other 
timeframes specified in the Schedule for that Activity; 

b. diligently, efficiently, effectively and in good faith to a high standard 
and so as to achieve the Aim of the Activity and assist in meeting the 
Program’s Objectives; and 

c. so as to ensure that Your Organisation and Your Organisation’s 
Personnel comply with: 

i. all applicable Laws, including maintaining all qualifications, 
permits, registrations and licences required for the lawful 
performance of the Activity; 

ii. any codes of ethics, regulations or other industry standards relevant 
to the Activity; and 

iii. any Department or Commonwealth policy of which the Department 
gives Your Organisation notice.  

2.1.2 Your Organisation remains fully responsible for the performance of this 
Agreement and each Activity and will not be relieved of that responsibility 
because of any:   

a. involvement by the Commonwealth in the performance of the Activity; 

b. payment of Funding to Your Organisation; 

c. Subcontracting or Sub-subcontracting of the Activity;  

d. acceptance by the Department of any Report; or  

e. acceptance by the Department of any Specified Personnel. 

2.1.3 Your Organisation acknowledges that under section 137.1 of the Criminal 
Code Act 1995 (Cth), giving false or misleading information to the 
Commonwealth is a serious offence. 

2.2 Records 

2.2.1 Your Organisation must keep accurate records and accounts regarding each 
Activity including receipts, proof of purchase and invoices and other 
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documents to show how Your Organisation spent the Funds and the Other 
Contributions for at least 7 years after the Activity End Date for that 
Activity (or any such longer period required by legislation). 

2.3 Reports 

2.3.1 Your Organisation must provide the Department with the Reports for an 
Activity containing the information, and at the times and in the manner, 
specified in Items E and F of the Schedule for the Activity. 

2.3.2 A financial acquittal Report must be provided for each Activity at the 
completion of each Activity Period and at any other times specified in Item 
E.4 or F of the Schedule. Each financial acquittal Report must: 

a. be prepared in accordance with this Agreement and must be based on 
proper accounts and records; 

b. show the receipt and expenditure of the Funding and any Other 
Contributions provided to Your Organisation for the Activity including: 

i. where a Budget for the Activity is set out in Item D of the Schedule 
- showing the extent to which the expenditure for the Activity is in 
accordance with each of the expenditure items in that Budget; or 

ii. where no Budget for the Activity is set out in Item D of the 
Schedule - showing to the Department’s satisfaction the categories, 
and major items, of expenditure for the Activity; 

c. verify that Your Organisation has spent the Funding provided for an 
Activity for that Activity and in accordance with this Agreement;  

d. include any other information or documentation specified in Item E.4 of 
the Schedule or that the Department notifies Your Organisation that is 
required to meet its financial management and accountability 
requirements; and 

e. be accompanied by a certification from Your Organisation’s Chief 
Executive Officer (or equivalent) and Chief Financial Officer (or 
equivalent), or another member of its governing body who has authority 
to do so, that: 

i. the Funds provided for an Activity have been spent for that 
Activity in accordance with this Agreement; and 

ii. contains any other confirmations specified in Item E.4 of the 
Schedule. 

2.3.3 If Item E.4 or F of the Schedule specifies that a financial acquittal Report 
for an Activity must be audited, it must be audited by an Approved Auditor 
in accordance with all applicable Australian Auditing Standards and in 
accordance with any other audit requirements specified in Item E.4 of the 
Schedule.  
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2.3.4 If a financial acquittal Report for an Activity is not required to be audited, 
the Department may require (up to 5 years after the Activity End Date for 
that Activity) Your Organisation to provide it with: 

a. the originals of the documents specified in clause 2.2.1; and 

b. a statutory declaration made in accordance with the Statutory 
Declarations Act 1959 (Cth) detailing the expenditure of the Funding 
for the Activity in accordance with the Agreement. 

2.3.5 If an Activity or this Agreement is terminated, Your Organisation must 
provide the Department with a financial acquittal Report for each terminated 
Activity within 30 days after the date of termination. Each such financial 
acquittal Report must satisfy the requirements in clause 2.3.2 and: 

a. where Item E.4 or F of the Schedule required any of the other financial 
acquittal Reports for the Activity to be audited, the financial acquittal 
Report required under this clause 2.3.5 must also satisfy clause 2.3.3; or 

b. where clause 2.3.5.a does not apply, clause 2.3.4 will apply to the 
financial acquittal Report required under this clause 2.3.5.  

2.3.6 Your Organisation must ensure that all Reports, and any publications 
referred to in clause 2.7, which are provided by Your Organisation to the 
Department under this Agreement: 

a. before December 2014 - comply with the Level A accessibility 
requirements; and 

b. after December 2014 - comply with the Level AA accessibility 
requirements; 

in the Web Content Accessibility Guidelines 2.01 except to the extent the 
Department notifies Your Organisation otherwise.   

2.4 Provision of information and liaison 

2.4.1 Your Organisation must: 

a. liaise with and provide the Department with any information that it 
reasonably requires, including information regarding Your 
Organisation’s ability to conduct an Activity and Your Organisation’s 
financial and non-financial viability; and 

b. comply with all of the Department’s reasonable requests, directions and 
monitoring requirements,  

in relation to this Agreement or any review or evaluation of the Program 
that is conducted by or for the Department.  

                                                   

1
  At the time of printing these Terms and Conditions, the Web Content Accessibility 

Guidelines 2.0 were available on-line at http://www.w3.org/TR/WCAG/ 
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2.4.2 Your Organisation must promptly advise the Department about any issue 
that may delay, stop or adversely affect an Activity. 

2.5 Acknowledgement of support 

2.5.1 Your Organisation must acknowledge the financial and other support Your 
Organisation has received from the Department for each Activity: 

a. in all publications, promotional and advertising materials, public 
announcements and activities published, made or carried out by Your 
Organisation, or on Your Organisation’s behalf, which relate to the 
Activity and in any products, processes or inventions developed as a 
result of the Activity; and 

b. in the form that is approved by the Department prior to the publication 
of the acknowledgement; 

except to the extent the Department notifies Your Organisation otherwise. 

2.6 Use of Commonwealth logos 

2.6.1 Your Organisation must not use a Commonwealth logo without the prior 
written consent of the Department to that use. 

2.7 Copies of publications  

2.7.1 Where Your Organisation has been provided with Funding to produce a 
publication as part of an Activity, Your Organisation must provide the 
Department with a final copy of the publication prior to it being published 
and comply with the relevant Web Content Accessibility Guidelines 2.0 
requirements specified in clause 2.3.6 as well as any additional publication 
requirements specified in Item B of the Schedule for the Activity.  

2.8 Permission to publicise Funding 

2.8.1 Your Organisation permits the Department to publicise and report on the 
awarding of the Funding to Your Organisation. This may include, but is not 
limited to, the Department publishing Your Organisation’s name, the 
amount of the Funding for an Activity and the title, location and a brief 
description of an Activity in media releases, annual reports and on the 
Department’s website.  

2.8.2 Your Organisation must ensure that any Subcontractor or Sub-subcontractor 
expressly consents to the disclosure of its identity (and their Personal 
Information if the Subcontractor or Sub-subcontractor is an individual) to 
the Department. The consent obtained must extend to allowing the 
Commonwealth to publish, in the types of publications specified in this 
clause 2.8 [Permission to publicise Funding], information about the 
Subcontractor or Sub-subcontractor, including its identity and the existence 
and nature of the Subcontract or Sub-subcontract. 
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2.9 Protection of Personal Information 

2.9.1 Your Organisation must, in conducting the Activity: 

a. not do any act or engage in any practice which, if done or engaged in by 
the Department, would be a breach of an Information Privacy Principle; 

b. not use or disclose Personal Information collected for direct marketing 
purposes in a manner that would breach s16F of the Privacy Act 1988;  

c. comply with any directions, guidelines, determinations or 
recommendations of the Department, to the extent that they are 
consistent with the Information Privacy Principles; and 

d. comply with the obligations in National Privacy Principles 7 to 10 (to 
the extent they apply to Your Organisation). 

2.9.2 Your Organisation must notify the Department immediately if Your 
Organisation becomes aware of a breach or possible breach of any of Your 
Organisation’s obligations under this clause 2.9 [Protection of Personal 
Information]. 

2.9.3 If Your Organisation provides a health, or health-related, service to an 
individual, Your Organisation must: 

a. comply with the National Privacy Principles in relation to the use and 
disclosure of health, health-related information or other ‘sensitive 
information’ (as defined in the Privacy Act 1988 (Cth)) about the 
individual; 

b. transfer health or health-related information to another Australian health 
or health-related service provider when the Department directs Your 
Organisation to do so; and 

c. inform the individual: 

i. as required by the Privacy Act 1988 (Cth); and 

ii. at the time the information is collected, 

that the information may be disclosed to a new health or health-related 
service provider if required by the Department. 

2.10 Commonwealth collection of Personal Information 

2.10.1 Personal Information may be collected from or about Your Organisation or 
Your Organisation’s Personnel and may be used to administer, monitor, 
review, promote and evaluate this Agreement, the Program and any other 
grant programs administered by the Department and for directly-related 
purposes. 
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2.10.2 Your Organisation agrees to notify Your Organisation’s Personnel that the 
Department may do the following for the purposes specified in clause 
2.10.1: 

a. collect and use the Personal Information of Your Organisation’s 
Personnel; and 

b. supply information about Your Organisation’s Personnel to, and receive 
information about Your Organisation’s Personnel from, the Department 
of Families, Housing, Community Services and Indigenous Affairs and 
any other agency that maintains the Department's electronic on-line 
grant management system. 

3 Financial provisions 

3.1 Payment of Funding  

3.1.1 Subject to parliamentary appropriation for the Program and Your 
Organisation’s compliance with this Agreement, the Department will pay 
the Funding to Your Organisation for an Activity at the times, and in the 
manner, specified for that Activity in Item C and Item F of the Schedule. 

3.1.2 Subject to any other Provision of this Agreement, a payment of Funds will 
be made for an Activity within 30 days of: 

a. Your Organisation satisfying the preconditions (if any) specified in the 
Schedule for that payment; and 

b. the Department providing Your Organisation with an RCTI, or Your 
Organisation providing the Department with a tax invoice (or where a 
tax invoice is not required, an invoice), for that payment. 

3.1.3 The Department is not responsible for providing any money for an Activity 
in excess of the Funding specified for that Activity in Item C of the 
Schedule.  

3.2 Department’s rights to withhold or reduce Funding  

3.2.1 Where Your Organisation has not met a Milestone for an Activity by the 
date specified for that Milestone in the Schedule, the Department may 
withhold, in whole or part, the Funds remaining payable under this 
Agreement for the Activity until such time (if any) that the Milestone is 
completed to the Department’s satisfaction. 

3.2.2 The Department may, at its discretion and in addition to any other rights it 
has under this Agreement, withhold (either permanently or temporarily) or 
reduce one or more payments of Funds under this Agreement where Your 
Organisation has breached a provision of:  

a. this Agreement; or 



  

 

10 

Terms and Conditions for Standard Funding Agreement    November 2012 
 

 

 

b. another funding arrangement or agreement with the Department. 

3.2.3 The Department may, at its discretion and in addition to any other rights it 
has under this Agreement, reduce the amount of Funding payable for an 
Activity under this Agreement: 

a. by the amount of any monetary or in-kind contributions (other than the 
Funding and the Other Contributions identified in the Schedule for the 
Activity) that Your Organisation receives, or is entitled to receive, for 
the Activity or another project that is similar to the Activity, including 
any contributions to which clause 3.8.5 applies; and/or   

b. by the amount of any:  

i. money that Your Organisation owes to the Department; or  

ii. money in respect of which a financial acquittal Report (or other 
financial acquittal documentation) is outstanding,  

under this Agreement or any other arrangement (whether contractual, 
statutory or otherwise) between Your Organisation and the 
Department. 

3.2.4 Your Organisation must continue to perform Your Organisation’s 
obligations under this Agreement notwithstanding any withholding or 
reduction of the Funding. 

3.3 Your Organisation’s use of Funding 

3.3.1 Your Organisation must use the Funding provided for an Activity: 

a. solely for that Activity; and  

b. in accordance with this Agreement. 

3.3.2 Your Organisation may use the Funding provided for the Activity for 
domestic travel and accommodation expenses that Your Organisation’s 
Personnel incur in the course of the Activity provided that: 

a. the Department considers that the travel is reasonable and necessary for 
the Activity and in accordance with any Budget for the Activity; 

b. the travel is taken by the most cost-effective and direct means possible;  

c. the claimed rate for any accommodation, food and drink and 
incidentals is equal to or lower than the lowest rate for accommodation, 
food and drink and incidentals that the Commissioner of Taxation has 
determined for the relevant financial year for the purpose of ATO 
Ruling TR 2004/6 (which for the 2012/13 financial year are the rates in 
Table 1 of Taxation Determination 2012/17 available from 
www.ato.gov.au); and 
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d. receipts are obtained for the cost of travel, accommodation, food and 
drink and incidentals and are provided to the Department upon request. 

3.3.3 Your Organisation must not Commit or spend any part of the Funding for an 
Activity beyond its Activity End Date except for: 

a. the preparation of any of the Activity’s Reports (other than any annual 
report specified in Item E.3 of the Schedule) that are due after the 
Activity End Date. If there is a Budget for the Activity, Your 
Organisation may only spend Funding on the preparation of that 
Activity’s Reports to the extent that Budget provides for the preparation 
of those Reports; and 

b. any other Funding that the Department has previously agreed in writing 
may be Committed or spent by Your Organisation for the Activity 
beyond its Activity End Date.  

3.3.4 Your Organisation must immediately deposit and hold all Funds in an 
Australian bank account that: 

a. is controlled solely by Your Organisation;  

b. enables the tracking of the Funds (that is, the records for the account 
must show how Your Organisation spent the Funding in undertaking 
the Activity); and 

c. complies with any other requirements set out in Item C of the Schedule; 
and 

Your Organisation must notify the Department as soon as practicable if the 
details of this bank account change. 

3.3.5 Your Organisation must keep separate financial accounts and records for 
each Activity that: 

a. identify all receipts and payments for the Activity; and 

b. enable the preparation of an income and expenditure statement for the 
Activity for each financial year or other required period as detailed in 
Item E4 of the Schedule (including in comparison with any Budget that 
is set out in Item D of the Schedule for the Activity) except to the extent 
otherwise notified by the Department. 

3.3.6 If: 

a. the Department, acting reasonably, considers that Your Organisation is 
in breach of a Provision of this Agreement; or 

b. the Department is considering terminating or reducing the scope of this 
Agreement under clause 10.1 [Termination or reduction in scope for 
convenience],  
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the Department may direct Your Organisation, by written notice, to suspend 
Your Organisation’s Commitment and expenditure of some or all of the 
Funds as specified in the notice and Your Organisation must fully comply 
with that notice.  

3.4 Prohibited use of Funding 

3.4.1 Except to the extent that the Department has otherwise agreed in writing, 
Your Organisation must not use the Funding provided for an Activity: 

a. for any international travel or expenses related to international travel; 

b. to pay fines or penalties; 

c. to cover the costs of any legal action or proceedings or to settle or agree 
to consent orders in relation to, or otherwise resolve, any proceeding or 
application for reinstatement and/or wrongful dismissal by a current or 
former employee;  

d. to lend or gift money or Assets to any person;  

e. to provide redundancy payments, advances, commissions, bonuses, 
performance based benefits or similar benefits to any person; 

f. to pay sitting fees to any person, including a member of Your 
Organisation’s governing board for his or her attendance at a meeting, 
or involvement in the business of the board; 

g. for a sale and lease back arrangement; 

h. to lease an item of property that Your Organisation owns; 

i. for the purpose of establishing a subsidiary or other commercial entity 
or activity;  

j. to pay Your Organisation any fee or charge that is calculated on a basis 
other than the costs Your Organisation actually incurs in the 
performance of the Activity; or 

k. to provide for the future replacement of any asset or to purchase or 
provide for the future replacement of any Real Property.  

3.4.2 For the purposes of clause 3.4.1.j, and subject to any other Provision of this 
Agreement, ‘costs Your Organisation actually incurs in the performance of 
the Activity’ includes the proportion of any general operational overhead or 
expense of Your Organisation that is reasonably required for, and thus 
attributable to, Your Organisation’s performance of the Activity. The 
Department may require Your Organisation to demonstrate that Your 
Organisation’s attribution of an operational overhead or expense to the 
Activity is reasonable. 
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3.4.3 Your Organisation must not use any of the following as security for the 
purpose of obtaining or complying with any form of loan, credit, payment or 
other interest, or for the preparation of, or in the course of, any litigation: 

a. the Funding; 

b. this Agreement or any of the Department’s obligations under this 
Agreement; or  

c. any Assets, Real Property or Intellectual Property rights in Activity 
Material; 

except to the extent that the Department has agreed in writing otherwise. 

3.5 Budget  

3.5.1 Subject to clause 3.5.2, where there is a Budget for an Activity, Your 
Organisation must only spend the Activity Funding that is specified in that 
Budget in accordance with that Budget.  

3.5.2 Where there is a Budget for an Activity, Your Organisation may transfer 
Funding for the Activity between the expenditure items of the Activity’s 
Budget, up to the percentage (if any) specified in Item D without the 
Department’s prior written approval.   

3.5.3 Where there is a Budget for an Activity, Your Organisation must seek the 
Department’s prior written approval for: 

a. any transfer of Funding within the Activity’s Budget where no 
percentage is specified in Item D for that Budget; 

b. any transfer of Funding between expenditure items in the Activity’s 
Budget that exceeds the percentage specified in Item D of the Schedule 
for that Budget; and 

c. any transfer of Funding between the Budgets for two or more 
Activities.   

3.6 Unspent or misspent Funds 

3.6.1 If at any time the Department determines, having discussed (or made a 
reasonable attempt to discuss) the relevant aspects of this clause 3.6 with 
Your Organisation, that: 

a. Your Organisation has an amount of Funding for an Activity that has 
not been, and will not be, spent or Committed for the Activity in 
accordance with this Agreement including as a result of Your 
Organisation having a Funding surplus and/or underspend for the 
Activity;  

b. the Department has overpaid an amount of Funding to Your 
Organisation; or 
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c. Your Organisation has spent or Committed an amount of Funding other 
than: 

i. for the Activity for which it was provided; and 

ii. in accordance with this Agreement, 

then at the Department’s discretion: 

d. Your Organisation must repay that amount of Funding to the 
Department within 30 days after receiving a notice from the 
Department requiring Your Organisation to do so;  

e. Your Organisation must deal with that amount of Funding as directed 
by the Department; or 

f. the Department may reduce one or more further payments of Funds for 
an Activity by up to that amount of Funding. 

3.7 Interest and debt 

3.7.1 In this clause 3.7 [Interest and debt], ‘Interest’ means interest calculated on 
a daily compounding basis at the 90 day bank-accepted bill rate (available 
from the Reserve Bank of Australia) less 10 basis points. 

3.7.2 If Your Organisation is required to pay an amount to the Department under 
a Provision of this Agreement and does not repay that amount in full by the 
date referred to in that provision, Your Organisation must pay Interest on 
the outstanding amount until it is paid in full, except to the extent the 
Department notifies Your Organisation in writing otherwise. 

3.7.3 Your Organisation acknowledges that any Interest payable under a 
Provision of this Agreement represents a reasonable and genuine pre-
estimate of the loss to the Department.  

3.7.4 Your Organisation must, upon the Department’s request, pay an amount 
owed or payable to the Department, or which the Department is entitled to 
recover from Your Organisation, under this Agreement without prejudice to 
any other rights available to the Department (whether under this Agreement 
or Law) as a debt due by Your Organisation to the Department without 
further proof of the debt by the Department being necessary.  

3.8 Other Contributions 

3.8.1 Your Organisation must ensure that any Other Contributions specified in 
Item D of the Schedule for an Activity are obtained or provided for that 
Activity at the times and in the amounts specified in Item D of the Schedule. 
If no times are specified in Item D of the Schedule for the provision of 
Other Contributions, then Your Organisation must ensure that those Other 
Contributions are obtained or provided in sufficient time to enable the 
Activity to be completed in accordance with this Agreement. 
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3.8.2 Your Organisation must use the Other Contributions specified in the Budget 
for an Activity for that Activity and in accordance with any Budget set out 
in Item D of the Schedule for that Activity.  

3.8.3 If Your Organisation does not obtain or provide an amount of Other 
Contributions specified in Item D of the Schedule for an Activity by the date 
specified in Item D for that amount, or Your Organisation is otherwise 
unable to obtain or provide that amount of Other Contributions in time to 
enable completion of the Activity, then the Department may: 

a. withhold payment of some or all of the Funding for that Activity until 
Your Organisation has obtained or provided that amount of Other 
Contributions;  

b. reduce the amount of Funding payable under the Agreement for that 
Activity; or 

c. terminate the affected Activity or this Agreement in accordance with 
clause 10.2 [Termination for default]. 

3.8.4 Subject to the Department notifying Your Organisation otherwise, Your 
Organisation must notify the Department within 14 days after entering into 
any arrangement or agreement under which Your Organisation receives, or 
is entitled to receive, any additional monetary or in-kind contributions for an 
Activity that are not specified as Other Contributions for that Activity in 
Item D of the Schedule. The notice must include the amount of any such 
additional contributions and the purpose for which they will be used.  

3.8.5 Any additional contributions referred to in clause 3.8.4 that Your 
Organisation becomes entitled to receive for an Activity constitute Other 
Contributions for that Activity for the purposes of the Agreement. 
Consistent with clause 11.1.6, Item D of the Schedule will be deemed to be 
varied accordingly on the earlier of the date that Your Organisation receives 
the additional contributions or the date that Your Organisation notifies the 
Department of those contributions under clause 3.8.4.   

3.9 Taxes, duties and government charges 

3.9.1 In this clause 3.9 [Taxes, duties and government charges]: 

a. the term ‘GST Act’ means the A New Tax System (Goods and Services 
Tax) Act 1999 (Cth); 

b. the terms ‘supply’, ‘supplier’, ‘taxable supply’, ‘tax invoice’, ‘GST’, 
‘input tax credit’, ‘decreasing adjustment’ and ‘adjustment note’ have 
the same meaning as given in the GST Act; 

c. the term ‘RCTI’ means a ‘recipient created tax invoice’ as defined in 
the GST Act. For the purpose of this Agreement, an RCTI is a tax 
invoice belonging to a class of tax invoices that the Australian 
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Commissioner of Taxation has determined in writing may be issued by 
the receiver of the supply; and 

d. ‘receiver of the supply’ has the same meaning as the term ‘recipient’ 
has in the GST Act. 

3.9.2 Your Organisation must pay all taxes, duties and government charges 
imposed or levied in Australia or overseas in connection with the 
performance of this Agreement, except as provided by this clause 3.9 
[Taxes, duties and government charges]. 

3.9.3 If one Party (for the purposes of this clause 3.9 [Taxes, duties and 
government charges], ‘the supplier’) makes a taxable supply to the other 
Party (for the purposes of this clause 3.9 [Taxes, duties and government 
charges], the ‘receiver of the supply’) under this Agreement the receiver of 
the supply will pay without set-off, on provision of a tax invoice or RCTI, 
an additional amount to the supplier equal to the GST imposed on the 
supply in question.  

3.9.4 If an amount on account of GST has been included in the consideration for a 
supply under this Agreement, the amount of GST is as specified in Items C 
and/or F of the Schedule. 

3.9.5 If an amount on account of GST has been included in the consideration for a 
supply under this Agreement and the supply is not a taxable supply for any 
reason, the supplier must, on demand, refund the amount paid on account of 
GST to the receiver of the supply. 

3.9.6 No Party may claim or retain from the other Party any amount in relation to 
a supply made under this Agreement for which the first Party can obtain an 
input tax credit or decreasing adjustment. 

3.9.7 The Parties acknowledge and agree that each Party:  

a. is registered for GST purposes; 

b. has quoted its Australian Business Number to the other; and 

c. must tell the other of any changes to the matters covered by this 
clause 3.9.7.   

3.9.8 The Department (as the receiver of the supply) will issue RCTI(s) and any 
adjustment notes for any taxable supplies Your Organisation makes to the 
Department under this Agreement within 28 days of the Department 
determining the value of the taxable supplies in question. 

3.9.9 Your Organisation must not issue tax invoices or adjustment notes for 
taxable supplies Your Organisation makes to the Department under this 
Agreement. 
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3.9.10 Both Parties must comply with the determination scheduled to GST Ruling 
2000/10. 

3.9.11 The Department will not issue RCTI(s) or adjustment notes for taxable 
supplies Your Organisation makes to the Department under this Agreement 
at any time that either Party fails to comply with any of the requirements in 
clauses 3.9.7 to 3.9.11. 

4 Parties’ relationship and Personnel 

4.1 Working with Vulnerable Persons 

4.1.1 Your Organisation agrees to comply, and ensure that Your Organisation’s 
Personnel comply, with:  

a. any obligations under any Laws relating to working or contact with 
vulnerable persons or police checks; and  

b. any other requirements in the Supplementary Conditions regarding 
working or contact with vulnerable persons or police checks.  

4.2 Subcontractors to be approved 

4.2.1 Your Organisation must not Subcontract any of Your Organisation’s 
obligations under this Agreement without the Department’s prior written 
approval except to the extent the Schedule otherwise permits. 

4.2.2 The Department may impose any conditions it considers appropriate when 
giving its approval under clause 4.2.1, and Your Organisation must comply 
with those conditions. 

4.2.3 The Subcontractors, if any, specified or referred to in Item I of the Schedule 
for an Activity are approved by the Department to undertake the part of the 
Activity specified in Item I of the Schedule.  

4.2.4 If the Department requests, Your Organisation must provide the Department 
with details of all Subcontractors (and any Sub-subcontractors) engaged in 
the performance of each Activity. 

4.2.5 Unless the Department agrees otherwise in writing, where a Subcontractor 
that is specified or referred to in Item I of the Schedule or that is otherwise 
approved by the Department under this clause 4.2 [Subcontractors to be 
approved] is unable to perform the Subcontracted work, Your Organisation 
must notify the Department of this inability no later than 7 days after Your 
Organisation becomes aware of it. Your Organisation must also notify the 
Department of any inability of a Sub-subcontractor to perform the part of an 
Activity that has been Sub-subcontracted to it within 7 days after Your 
Organisation becomes aware of that inability.  
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4.2.6 The Department may, at any time: 

a. revoke its approval of a Subcontractor or Sub-subcontractor; and/or 

b. require Your Organisation to:  

i. replace a Subcontractor (whether or not the Subcontractor was 
originally approved by the Department); or  

ii. require the relevant Subcontractor to arrange for the replacement of 
a Sub-subcontractor,  

in which case Your Organisation must, at no additional cost to the 
Department and at the earliest opportunity, secure a suitable 
replacement Subcontractor or require the Subcontractor to arrange for a 
suitable replacement Sub-subcontractor. The replacement Subcontractor 
or Sub-subcontractor must be a person acceptable to the Department, 
except to the extent the Schedule specifies or the Department agrees 
otherwise in writing. 

4.2.7 If Your Organisation does not comply with Your Organisation’s obligations 
under clause 4.2.6, the Department may terminate the affected Activity or 
this Agreement in accordance with clause 10.2 [Termination for default]. 

4.2.8 Your Organisation must: 

a. have a Subcontract with each Subcontractor; and 

b. ensure in respect of all of Your Organisation’s Subcontracts (including 
any that the Department was not required to approve under clause 4.2.1) 
that: 

i. each Subcontract gives effect to, and is not inconsistent with, Your 
Organisation’s obligations and the Department’s rights under this 
Agreement; 

ii. without limiting the operation of clause 4.2.8.b.i, each Subcontract 
contains a right of termination to take account of the Department’s 
rights of termination and reduction under clause 10 [Termination] 
and Your Organisation must, where the Department considers 
appropriate, make use of that right in the event of termination or 
reduction in scope of an Activity or this Agreement; 

iii. each Subcontractor has the necessary relevant expertise and the 
appropriate types and amounts of insurance to perform the work it 
is engaged by Your Organisation to perform;  

iv. each Subcontractor is prohibited under its Subcontract with Your 
Organisation from any further subcontracting in respect of an 
Activity (whether by it or a Sub-subcontractor) without the 
Department’s prior written consent, which the Department may 
give subject to any conditions it considers appropriate; and 
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v. each Subcontract requires the Subcontractor to acknowledge that it 
may be considered a ‘Commonwealth service provider’ for the 
purposes of the Ombudsman Act 1976 (Cth) and subject to 
investigation by the Ombudsman under that Act. The Department 
will not be liable for the cost of any such investigation by the 
Ombudsman; 

except to the extent that the Department has agreed in writing otherwise. 

4.2.9 If the Department requests a copy of a Subcontract or a Sub-subcontract, 
Your Organisation must provide a copy of the Subcontract or Sub-
subcontract to the Department within 7 days and at no additional expense to 
the Department.  

4.2.10 If the Department consents to the engagement of a Sub-subcontractor under 
clause 4.2.8.b.iv, Your Organisation must ensure that the Sub-subcontract 
with that Sub-subcontractor imposes requirements on that Sub-subcontractor 
that are substantially the same as those imposed on a Subcontractor under 
clause 4.2.8. For this purpose, references in clause 4.2.8 to: 

a. ‘Your Organisation’ are to be read as references to the entity engaging 
the Sub-subcontractor; 

b. ‘Subcontractor’ are to be read as references to the Sub-subcontractor 
being engaged; and 

c. ‘Subcontract’ are to be read as references to the Sub-subcontract under 
which the Sub-subcontractor is being engaged. 

4.2.11 Your Organisation must not enter into a Subcontract under this Agreement 
with a Subcontractor named by the Director of the Equal Opportunity for 
Women in the Workplace Agency as an employer currently not complying 
with the Equal Opportunity for Women in the Workplace Act 1999 (Cth). 

4.3 Your Organisation’s Personnel and Specified Personnel 

4.3.1 Your Organisation agrees that the Specified Personnel listed in Item J of the 
Schedule for an Activity will perform the work in relation to the Activity as 
specified in this Agreement, including as specified in Item J of the Schedule 
for that Activity. 

4.3.2 If: 

a. Your Organisation receives a notice from the Department requesting 
Your Organisation to remove a natural person who is a member of Your 
Organisation’s Personnel (including Specified Personnel) from an 
Activity or Your Organisation and the Parties have first discussed (or 
the Department has first made a reasonable attempt to discuss with 
Your Organisation) the removal of that person from that Activity or 
Your Organisation; or 
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b. any Specified Personnel are unable to undertake work in respect of an 
Activity as required under this Agreement; 

Your Organisation must remove that person as requested by the Department, 
or notify the Department of that inability, within 7 days after Your 
Organisation receives that notice or becomes aware of that inability. Your 
Organisation must then replace that person with another natural person who 
is a member of Your Organisation’s Personnel, and who is acceptable to the 
Department, at no additional cost to the Department and within 7 days after: 

c. in the case of clause 4.3.2.a - Your Organisation’s receipt of the notice; 
and 

d. in the case of clause 4.3.2.b - Your Organisation’s notice to the 
Department.  

4.3.3 If Your Organisation does not comply with clause 4.3.2, the Department 
may terminate the affected Activity or this Agreement in accordance with 
clause 10.2 [Termination for default]. 

4.4 Relationship of the Parties 

4.4.1 This Agreement does not make Your Organisation the Commonwealth’s 
employee, partner or agent.  

4.4.2 This Agreement does not give Your Organisation any power or authority to 
bind or represent the Commonwealth in any way or for any purpose. Your 
Organisation must not, and must ensure that Your Organisation’s Personnel 
do not, misrepresent themselves, as being the Commonwealth’s officer, 
employee, partner or agent, or as otherwise able to bind or represent the 
Commonwealth.  

4.5 Notices  

4.5.1 A Party (‘First Party’) notifying, or giving notice, to the other Party under 
this Agreement must do so in writing and that notice must be: 

a. hand delivered or sent by pre-paid post, facsimile or email to the other 
Party’s address specified in Item L of the Schedule (or any other 
address which that other Party has most recently notified to the First 
Party); and  

b. marked for the attention of the other Party’s contact officer specified in 
Item L of the Schedule (or any other contact officer which that other 
Party has most recently notified to the First Party). 

4.5.2 A notice given in accordance with clause 4.5.1 is received: 

a. if hand delivered, on delivery to the relevant address; 

b. if sent by pre-paid post, on delivery to the relevant address; or 
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c. if sent by email or facsimile, when received by the addressee or when 
the sender’s computer or facsimile machine generates written 
notification that the notice has been received by the addressee, 
whichever is earlier. 

4.6 No restriction on advocacy activities 

4.6.1 The Department confirms that, subject to this clause 4.6 [No restriction on 
advocacy activities]: 

a. no right or obligation arising under this Agreement should be 
interpreted as limiting Your Organisation’s ability to enter into public 
debate or criticism of the Commonwealth or its agencies, employees, 
servants or agents; 

b. the Department does not require Your Organisation to obtain advance 
approval of any involvement by Your Organisation in public debate or 
advocacy activities; and 

c. the Department will only exercise its rights under clause 4.3 [Your 
Organisation’s Personnel and Specified Personnel] on reasonable 
grounds.   

4.6.2 Nothing in this clause 4.6 [No restriction on advocacy activities] limits or 
derogates from Your Organisation’s obligations under clause 2.9 [Protection 
of Personal Information] or clause 8 [Confidentiality]. 

5 Assets 

5.1 Assets 

5.1.1 Your Organisation may only use the Funding provided for an Activity to 
Acquire an Asset for that Activity if: 

a. that Asset is specified for that Activity in Item H of the Schedule; or  

b. the Department has given its prior written consent to the Acquisition of 
that specific Asset with that Funding. Any such consent may be given 
by the Department subject to any conditions it considers appropriate.   

5.1.2 If the Commonwealth owns the Asset, Your Organisation may only deal 
with the Asset as directed by the Department, and clauses 5.1.5 and 5.1.7 to 
5.1.9 do not apply to the Asset, except to the extent that the Department has 
agreed in writing otherwise. 

5.1.3 If a third party owns the Asset, Your Organisation must ensure that the 
terms of the lease, hire or other arrangement for the Asset are consistent 
with clause 5.1.4 and clauses 5.1.7 to 5.1.9 do not apply to the Asset. 
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5.1.4 In respect of each Asset for an Activity, for the duration of the relevant 
Activity Period Your Organisation must: 

a. use the Asset for the purposes of the Activity and in accordance with 
this Agreement; 

b. not encumber or Dispose of the Asset (or otherwise deal with the Asset 
inconsistently with this clause 5 [Assets]) without the Department’s 
prior written approval; 

c. hold the Asset securely and safeguard it against theft, loss, damage or 
unauthorised use;  

d. maintain the Asset in good working order; 

e. maintain insurance for the Asset to its full replacement cost noting the 
Department’s interest, if any, in the Asset under this Agreement; 

f. maintain any registration or licensing of the Asset required by Law;  

g. be responsible for, and bear all risks relating to, the use or Disposal of 
the Asset (where the Asset is not subject to clause 5.1.3 and noting the 
Disposal must be approved by the Department);  

h. comply with the terms of any lease, hire or other agreement relating to 
the Asset; and 

i. include the Asset in a register of Assets in the form of and containing 
the details described in Item H of the Schedule and provide that register 
to the Department within 7 days after a request from the Department to 
do so. 

5.1.5 If Your Organisation Disposes of an Activity’s Asset during its Activity 
Period, the greater of the following proportions form part of the Funding 
and must be used to perform the Activity:   

a. the proportion of the sale proceeds for the Asset; or 

b. the proportion of the Undepreciated value of the Asset, 

that is equivalent to the proportion of the cost of the Asset that was paid for 
with the Funding or Other Departmental Monies. 

5.1.6 If, during the Activity Period for an Activity, an Asset for that Activity is 
lost, damaged or destroyed Your Organisation must promptly: 

a. advise the Department of the loss, damage or destruction of the Asset; 
and 

b. reinstate, or seek the reinstatement of, the Asset, including from the 
proceeds of insurance, except to the extent the Department notifies 
Your Organisation otherwise,  

and this clause 5 [Assets] continues to apply to the reinstated Assets.   
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5.1.7 On: 

a. expiry of the Activity Period for an Activity; or 

b. the earlier termination of that Activity or this Agreement; 

the Department may, by notice, require Your Organisation to deal with one 
or more of the Activity’s Assets as the Department may, at its sole 
discretion, direct. This may involve Your Organisation transferring an Asset 
to a third party. 

5.1.8 Subject to clause 5.1.7, if on expiry of the Activity Period for an Activity, or 
the earlier termination of that Activity or this Agreement, an Asset for that 
Activity has not been fully depreciated, the Department may, by written 
notice, require Your Organisation to: 

a. pay to the Department within 30 days after the Activity End Date for 
that Activity, an amount equal to the proportion of the Undepreciated 
value of the Asset that is equivalent to the proportion of the Asset’s cost 
that was paid for with the Funding or Other Commonwealth Monies; 

b. sell the Asset at a public auction, or for market value using an arms-
length process, and pay to the Department within 30 days after the 
Asset’s sale , the proportion of the sale proceeds (minus an amount 
equal to the reasonable Disposal costs for the Asset) that is equal to the 
proportion of the Asset’s cost that was paid for with the Funding or 
Other Departmental Monies;  

c. continue to use the Asset, or the amount specified in clause 5.1.8.b, for 
a purpose approved in writing by the Department and subject to any 
conditions imposed by the Department; and/or 

d. transfer the Asset to a third party for that third party to use the asset for 
a purpose approved in writing by the Department and subject to any 
conditions imposed by the Department. 

5.1.9 Amounts payable to the Department under clause 5.1.8.b form part of the 
Funding and are recoverable as such. 

6 Access to premises and information 

6.1 Access to premises and Material 

6.1.1 Subject to clause 6.1.3, Your Organisation must allow access to: 

a. the Department; 

b. the Auditor-General; 

c. the Freedom of Information Commissioner, Information Commissioner 
and Privacy Commissioner;  

d. the Ombudsman; and 
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e. any person authorised by a person described in clause 6.1.1.a to 6.1.1.d, 

to sites or premises at which records and Materials associated with this 
Agreement are stored or work related to an Activity is undertaken.    

6.1.2 Subject to clause 6.1.3, Your Organisation must arrange for the persons 
listed in clause 6.1.1 to: 

a. inspect and copy Materials in Your Organisation’s possession or 
control; and 

b. access any Assets and Your Organisation’s Personnel, wherever they 
may be located,   

for purposes associated with this Agreement or any review of Your 
Organisation’s performance of this Agreement. 

6.1.3 The rights referred to in clauses 6.1.1 and 6.1.2 are, wherever practicable, 
subject to: 

a. the Department providing Your Organisation (or, where applicable, a 
Subcontractor or Sub-subcontractor) with 3 business days' prior notice 
(or, if a longer period of notice is agreed in writing by the Department, 
that longer period of notice); and  

b. Your Organisation’s (or, where applicable, a Subcontractor’s or Sub-
subcontractor’s) reasonable security procedures, 

except where a person listed in clause 6.1.1 or his or her delegate believes 
that the Activity poses a risk to the safety, health or well-being of any 
person or there is a suspected or actual breach of Law.  

6.1.4 Nothing in this Agreement limits or restricts in any way any duly authorised 
function, power, right or entitlement of the persons listed in clause 6.1.1 or 
their respective delegates.   

6.2 Access to documents 

6.2.1 In this clause 6.2 [Access to documents], ‘document’ and ‘Commonwealth 
contract’ have the same meaning as in the Freedom of Information Act 1982 
(Cth). 

6.2.2 This clause 6.2 [Access to documents] only applies to the Agreement if it is 
a ‘Commonwealth contract’ as defined in the Freedom of Information Act 
1982 (Cth). 

6.2.3 Where the Commonwealth has received a request for access to a document 
created by or in the possession of, Your Organisation, a Subcontractor or a 
Sub-subcontractor that relates to the performance of this Agreement (and 
not to the entry into this Agreement), the Department may at any time by 
notice require Your Organisation to provide, or arrange for the provision of, 
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the document to the Department and Your Organisation must, at no 
additional cost to the Commonwealth, promptly comply with the notice. 

6.2.4 Your Organisation must include in any Subcontract relating to the 
performance of this Agreement, and ensure that any Sub-subcontracts 
contain, provisions that will enable Your Organisation to comply with Your 
Organisation’s obligations under this clause 6.2 [Access to documents].   

7 Intellectual Property  

7.1 Activity Material 

7.1.1 Subject to this clause 7 [Intellectual Property], as between the 
Commonwealth and Your Organisation, Intellectual Property rights in the 
Activity Material vest, or will vest upon creation, in Your Organisation.  

7.1.2 Your Organisation grants to (or must procure for) the Commonwealth a 
perpetual, irrevocable, royalty-free and licence fee-free, world-wide, 
non-exclusive licence (including a right of sub-licence) to use, reproduce, 
modify, adapt, publish, perform, broadcast, communicate and exploit the 
Activity Material for any purpose. 

7.1.3 Your Organisation agrees that the licence granted in clause 7.1.2 includes a 
right for the Commonwealth to license the Activity Material in respect of an 
Activity to the public under an Open Access Licence, except to the extent 
otherwise specified in Item B of the Schedule in respect of that Activity. 

7.2 Existing Material 

7.2.1 Clause 7.1.1 does not affect the ownership of Intellectual Property rights in 
any Existing Material. However, Your Organisation grants (or must procure 
for) the Commonwealth, a perpetual, irrevocable, royalty-free and licence 
fee-free, world-wide, non-exclusive licence (including a right of sub-
licence) to use, reproduce, modify, adapt, publish, perform, broadcast, 
communicate and exploit the Existing Material for an Activity as part of, or 
in conjunction with, the Activity Material for that Activity.  

7.2.2 Your Organisation agrees that the licence granted in clause 7.2.1 includes a 
right for the Commonwealth to license the Existing Material for an Activity 
to the public under an Open Access Licence as part of, or in conjunction 
with, the Activity Material for that Activity, except to the extent otherwise 
specified in Item B of the Schedule in respect of that Activity. 

7.3 Intellectual Property warranties 

7.3.1 Your Organisation represents and warrants that the following will not 
infringe the Intellectual Property rights of any person: 
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a. Your Organisation’s performance of Your Organisation obligations 
under this Agreement; and 

b. the Commonwealth’s use of Activity Material and Existing Material in 
accordance with the licences granted or procured by Your Organisation 
under this clause 7 [Intellectual Property].  

7.3.2 If the Department requires, Your Organisation must bring into existence, 
sign or otherwise deal with any document which the Department considers 
is necessary or desirable to give effect to this clause 7 [Intellectual 
Property]. 

7.4 Moral Rights and performers’ rights 

7.4.1 Your Organisation must obtain from: 

a. each author of Activity Material and Existing Material; and 

b. any person who undertakes a Performance that either relates to an 
Activity or is incorporated in the Activity Material or Existing Material,  

a written consent which extends directly or indirectly to the performance of 
the Specified Acts by the Commonwealth or any person claiming under or 
through the Commonwealth (whether occurring before or after the consent 
is given) and, Your Organisation must upon request, provide the executed 
original of any such consent to the Department.  

7.5 Commonwealth Material 

7.5.1 The Commonwealth owns: 

a. the Intellectual Property rights in the Commonwealth Material provided 
for the Activity; and  

b. the original and all copies of the Commonwealth Material; 

except as otherwise specified in Item B of the Schedule for an Activity. 

7.5.2 Except as otherwise specified in Item B of the Schedule for an Activity, the 
Commonwealth grants to Your Organisation a royalty-free and licence fee-
free, world-wide, non-exclusive licence (including a limited right to sub-
license a Department approved Subcontractor or Sub-subcontractor) to use, 
reproduce, modify, adapt and communicate the Commonwealth Material 
provided for that Activity solely for the purpose of performing that Activity 
in accordance with this Agreement. 

7.5.3 Your Organisation must use the Commonwealth Material strictly in 
accordance with any conditions or restrictions of which the Department 
notifies Your Organisation. 
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7.5.4 Your Organisation must keep safe all Commonwealth Material in Your 
Organisation’s custody or control and accept all risks relating to that 
Material. 

8 Confidentiality 

8.1 Confidential Information not to be disclosed 

8.1.1 Subject to clause 8.2.1, a Party must not disclose Confidential Information 
of the other Party to a third party, without the prior written consent of that 
other Party, who may give that consent subject to conditions.  

8.2 Exceptions to non-disclosure 

8.2.1 A Party can disclose Confidential Information of the other Party to the 
extent that it: 

a. is disclosed by the Party to its Personnel solely in order to comply with 
obligations, or to exercise rights, under this Agreement; 

b. is disclosed by the Party to its internal management Personnel, solely to 
enable effective management or auditing of Agreement-related 
activities; 

c. is disclosed by the Department to the responsible Minister;  

d. is disclosed by the Party, in response to a request by a House or a 
Committee of the Parliament of the Commonwealth of Australia;  

e. is shared by the Department within the Commonwealth, or with another 
Government Agency, where this serves the Commonwealth’s or the 
Government Agency’s legitimate interests; 

f. is authorised or required by Law to be disclosed;  

g. is disclosed by the Department in order to protect the health or safety of 
any person; or 

h. is in the public domain otherwise than due to a breach of this clause 8 
[Confidentiality]. 

8.2.2 Where a Party discloses Confidential Information to another person under 
clauses 8.2.1.a to 8.2.1.d and 8.2.1.g, the disclosing Party must notify the 
receiving person that the information is confidential. 

8.2.3 In the circumstances referred to in clauses 8.2.1.a and 8.2.1.b, the disclosing 
Party agrees not to provide the information unless the receiving person 
agrees to keep the information confidential (subject to the exceptions in this 
clause 8 [Confidentiality]). 
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8.3 Security of Commonwealth’s Confidential Information 

8.3.1 Your Organisation agrees to secure all of the Commonwealth’s Confidential 
Information against loss and unauthorised access, use, modification or 
disclosure. 

8.4 Written undertakings 

8.4.1 Your Organisation must, on request by the Department at any time, arrange 
for: 

a. Your Organisation’s Personnel; or  

b. any person (other than the Parties) who has a legal or equitable right, 
interest, power or remedy in connection with the Agreement, 

to give a written undertaking in a form acceptable to the Department relating 
to the use and non-disclosure of the Commonwealth’s Confidential 
Information. 

8.5 Period of confidentiality 

8.5.1 The obligations under this clause 8 [Confidentiality] will continue, 
notwithstanding the expiry or termination of an Activity or this Agreement: 

a. in relation to an item of information described in Item K of the 
Schedule – for the period set out in respect of that item, and if no such 
period is specified, in perpetuity;  

b. subject to clause 8.5.1.c, in relation to any item of information agreed 
by the Parties to be Confidential Information and not described in Item 
K of the Schedule – for the period agreed by the Parties in writing in 
respect of that item, and if no such period is agreed by the Parties, in 
perpetuity; and 

c. in relation to Secret and Sacred Material, in perpetuity. 

8.5.2 The obligations contained in this clause 8 [Confidentiality] are in addition to 
those specified in clause 6.2 [Access to documents] and clause 2.9 
[Protection of Personal Information].  
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9 Risk Management 

9.1 Proportionate liability regime 

9.1.1 To the extent permitted by Law, the operation of any legislative 
proportionate liability regime is excluded in relation to any claim against 
Your Organisation under or in connection with this Agreement. 

9.2 Indemnity 

9.2.1 Your Organisation indemnifies the Commonwealth and the 
Commonwealth’s Personnel from and against any:  

a. loss or liability incurred by the Commonwealth or its Personnel;  

b. loss of or damage to property of the Commonwealth or its Personnel; or 

c. loss or expense incurred by the Commonwealth or its Personnel in 
dealing with any claim against it or them including legal costs and 
expenses on a solicitor/own client basis and the cost of time spent, 
resources used or disbursements paid by the Commonwealth, 

arising from: 

d. any breach of Your Organisation’s obligations or warranties in this 
Agreement; 

e. any act or omission by Your Organisation or Your Organisation’s 
Personnel in connection with this Agreement, where there was fault 
(including, any negligent or other tortious or unlawful act or omission) 
on the part of the person whose conduct gave rise to that liability, loss, 
damage or expense;   

f. Your Organisation or Your Organisation’s Personnel’s Acquisition or 
use of the Assets, the Real Property, the Activity Material and/or the 
Existing Material; or 

g. the use by the Commonwealth or its Personnel of the Activity Material 
or Existing Material in accordance with this Agreement, and/or any 
claim by a third party relating to: 

i. a person’s rights regarding a Performance that relates to an 
Activity; or 

ii. any ownership or right to use Intellectual Property rights, Moral 
Rights or performers rights in the Activity Material or Existing 
Material (including any Performance that is incorporated into that 
Material). 

9.2.2 Your Organisation’s liability to indemnify the Commonwealth and the 
Commonwealth’s Personnel under clause 9.2.1 will be reduced 
proportionately to the extent that any negligent or other tortious or unlawful 
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act or omission of the Commonwealth or its Personnel contributed to the 
relevant liability, loss, damage or expense.  

9.2.3 The right of the Commonwealth or its Personnel to be indemnified under 
clause 9.2.1: 

a. is in addition to, and not exclusive of, any other right, power or remedy 
provided by Law; and 

b. does not entitle the Commonwealth or its Personnel to be compensated 
in excess of the amount of the relevant liability, loss, damage, or 
expense. 

9.3 Insurance 

9.3.1 Your Organisation must take out and maintain for the period specified in 
clause 9.3.2 or 9.3.3 as applicable, all types and amounts of insurance 
necessary to cover Your Organisation’s obligations in relation to an Activity 
under this Agreement (including those which survive the expiration or 
earlier termination of this Agreement), including the types and amounts of 
insurance specified in Item G of the Schedule, or the Supplementary 
Conditions, in respect of the Activity. 

9.3.2 If Your Organisation takes out a ‘claims made policy’, which requires all 
claims and any fact situation or circumstance that might result in a claim to 
be notified within the period of insurance, Your Organisation must maintain 
the policy during the Term of this Agreement and a policy in like terms for 
7 years, plus any longer period specified in Item G for the relevant Activity, 
after the expiry or early termination of this Agreement. 

9.3.3 If Your Organisation takes out an ‘occurrence’ policy, which requires the 
circumstances to which a claim relates to occur during the period of 
insurance whilst the notification of the event can occur at any time 
subsequently, Your Organisation must maintain the policy throughout the 
Term of this Agreement. 

9.3.4 Your Organisation must, within 7 days after a request from the Department, 
provide to the Department any relevant certificates of currency for 
inspection. 

9.4 Conflicts 

9.4.1 Your Organisation warrants that, to the best of Your Organisation’s 
knowledge after making diligent inquiry, at the Commencement Date no 
Conflict exists or is likely to arise in Your Organisation, or Your 
Organisation’s Personnel’s, performance of this Agreement.   
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9.4.2 If, during the Term of this Agreement, a Conflict arises, or appears likely to 
arise, in respect of Your Organisation or any of Your Organisation’s 
Personnel, Your Organisation must: 

a. immediately notify the Department of the Conflict making a full 
disclosure of all relevant information relating to the Conflict and setting 
out the steps Your Organisation proposes that Your Organisation or 
Your Organisation’s Personnel will take to resolve or otherwise deal 
with the Conflict; and 

b. take such steps as have been proposed by Your Organisation, or at the 
discretion of the Department, take such steps as the Department may 
reasonably require to resolve or otherwise deal with the Conflict. 

9.4.3 If Your Organisation fails to notify the Department as required under clause 
9.4.2, or is unable or unwilling to resolve or deal with the Conflict as 
required, the Department may terminate the relevant Activity or this 
Agreement in accordance with clause 10.2 [Termination for default]. 

9.4.4 Your Organisation must not, and will use Your Organisation’s best 
endeavours to ensure that any of Your Organisation’s Personnel do not, 
engage in any activity or obtain any interest during the course of this 
Agreement that is likely to conflict with or restrict Your Organisation or 
Your Organisation’s Personnel in performing each Activity fairly and 
independently. 

9.5 Related Parties 

9.5.1 For the purpose of this clause 9.5 [Related Parties], a ‘Related Party’ is: 

a. an entity that controls or has significant influence over Your 
Organisation at any time; 

b. an entity that Your Organisation controls or has significant influence 
over at any time, including Your Organisation’s subsidiary; 

c. a person who is a member of Your Organisation’s board or governing 
body; 

d. a member of the board of an entity referred to in clause 9.5.1.a or 
9.5.1.b;  

e. a member of Your Organisation’s Personnel, other than in their capacity 
as an employee; or 

f. a spouse or immediate family member of: 

i. a member of Your Organisation’s Personnel; or 

ii. a person specified in clause 9.5.1.c or 9.5.1.d; 

who is not themselves an employee of Your Organisation. 
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9.5.2 Apart from reimbursing Your Organisation's employee or board member for 
their travel expenditure incurred in accordance with clause 3.3.2, Your 
Organisation must not pay any Funds, or transfer any Asset, to a Related 
Party without the Department’s prior written consent. 

9.5.3 To request the Department’s consent, Your Organisation must provide it 
with a written notice setting out: 

a. the relevant Activity; 

b. the amount of the Activity’s Funds that Your Organisation proposes to 
pay to the Related Party and how this amount was determined;  

c. Your Organisation’s relationship with the Related Party;  

d. a complete description of the part of the Activity that Your 
Organisation expects the Related Party to perform; and  

e. the reason(s) why it is necessary to pay the Funds to the Related Party 
for that part of the Activity. 

9.5.4 If the Department receives a request under clause 9.5.3, it may:  

a. request further information from Your Organisation, and Your 
Organisation must provide the requested information within 7 days of 
receiving the request; and 

b. consent, or not consent, to Your Organisation making the payment to 
the Related Party. Any consent may be given by the Department on any 
terms or conditions that it thinks fit, and Your Organisation must 
comply with those terms and conditions.  

9.6 Your Organisation’s warranties, representations and undertakings 

9.6.1 Your Organisation represents and warrants to the Department that: 

a. where Your Organisation is a corporation it is duly incorporated; 

b. Your Organisation has full power and authority to enter into, perform 
and comply with Your Organisation’s obligations under this 
Agreement; 

c. Your Organisation has duly and validly authorised the execution, 
delivery and performance of this Agreement; 

d. Your Organisation’s execution of, and compliance with, this Agreement 
does not and will not contravene any Law, any of Your Organisation’s 
constituent documents or any other agreement or arrangement to which 
Your Organisation is a party; 

e. at the date of signing this Agreement Your Organisation is not 
bankrupt, insolvent or in the process of being wound up; 
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f. unless otherwise disclosed in this Agreement, Your Organisation is not 
entering into this Agreement as trustee of any trust or settlement; 

g. Your Organisation has not made any false declaration in respect of any 
current or past dealings with the Commonwealth or any Government 
Agency, including in any tender or application process or in any 
agreement; 

h. Your Organisation has, and will continue to have and to use, the skills, 
qualifications and experience, to deliver each Activity in an efficient 
and controlled manner with a high degree of quality and responsiveness 
and to a standard that complies with this Agreement;  

i. Your Organisation has the necessary resources, including financial 
resources, to deliver each Activity and will use those resources to 
deliver each Activity;  

j. the recruitment and management of Personnel that Your Organisation 
employs or engages with the use of the Funds will be fair, open, and 
based on merit; 

k. Your Organisation will, as soon as practicable, notify and fully disclose 
to the Department if: 

i. a termination event specified in clause 10.2 [Termination for 
default] has occurred or is likely to occur;  

ii. a person makes an allegation to Your Organisation, or Your 
Organisation otherwise become aware of an allegation, that Your 
Organisation or Your Organisation’s Personnel have committed an 
act or omission that has resulted, or may result, in injury, death or 
harm to any person;  

iii. Your Organisation seeks, or propose to seek, expert advice to 
address or avoid significant governance, management or financial 
issues; or 

iv. proceedings are taking place, are pending, or are threatened against 
Your Organisation which could have an adverse effect upon Your 
Organisation’s reputation or upon Your Organisation’s capacity to 
perform Your Organisation’s obligations under this Agreement.  

9.6.2 Your Organisation acknowledges that the Department, in entering into this 
Agreement, is relying on the warranties and representations contained in this 
clause 9.6 [Your Organisation’s warranties, representations and 
undertakings]. Your Organisation agrees that the warranties and 
representations contained in this clause 9.6 [Your Organisation’s warranties, 
representations and undertakings] are deemed to be repeated by Your 
Organisation each time a payment of Funds is made under this Agreement.  
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10 Termination and disputes 

10.1 Termination or reduction in scope for convenience 

10.1.1 The Department may by notice, at any time and in its absolute discretion, 
terminate this Agreement or reduce the scope of the Agreement (including 
by reducing or terminating one or more Activities) immediately. 

10.1.2 Your Organisation must, on receipt of a notice of termination or reduction: 

a. stop or reduce the performance of Your Organisation’s obligations as 
specified in the notice; 

b. take all available steps to minimise the losses, costs and expenses 
resulting from that termination or reduction; 

c. continue performing any Activity, or any part of an Activity, not 
affected by the notice, except to the extent the Department notifies Your 
Organisation otherwise; and 

d. immediately return to the Department any Funding, or deal with such 
Funding as directed by the Department, in accordance with clause 
10.1.5. 

10.1.3 In the event of a termination under clause 10.1.1, the Commonwealth will 
be liable only: 

a. to pay Funding due and payable to Your Organisation under this 
Agreement prior to the date of the notice of termination; and 

b. to reimburse any reasonable expenses that Your Organisation 
unavoidably incur that relate directly and entirely to the termination of 
the Agreement and are not covered by clause 10.1.3.a. 

10.1.4 The Commonwealth will not be liable to pay, in respect of an Activity, 
amounts under clause 10.1.3 which would, added to any payments already 
paid to Your Organisation under this Agreement for that Activity, together 
exceed the Funding set out in Item C of the Schedule for that Activity. 

10.1.5 In the event of termination under clause 10.1.1, the Department is entitled to 
recover from Your Organisation (or direct the use of) any part of the 
Funding for an Activity which: 

a. has not been spent or Committed by Your Organisation as at the date 
that the notice of termination is received; or 

b. has, in the Department’s opinion, been spent or Committed by Your 
Organisation other than for that Activity and in accordance with this 
Agreement. 

10.1.6 In the event of a reduction in the scope of the Agreement under 
clause 10.1.1: 
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a. the Department is entitled to recover any Funds which: 

i. have been provided to Your Organisation for an Activity (or part 
thereof) that has been removed by the reduction in scope; and 

ii. have not been spent or Committed for that Activity in accordance 
with the Agreement as at the date that notice of reduction is 
received; and 

b. the Commonwealth’s liability to pay any part of the Funding for an 
Activity will, except to the extent the Parties agree in writing otherwise, 
reduce in accordance with the reduction in, or termination of, the 
Activity resulting from that reduction in scope. 

10.1.7 The Commonwealth’s liability to pay any compensation under clause 
10.1.3.b is subject to: 

a. Your Organisation’s strict compliance with this clause 10.1 
[Termination or reduction in scope for convenience]; and 

b. Your Organisation’s substantiation of any amount claimed under clause 
10.1.3.b. 

10.1.8 Your Organisation will not be entitled to compensation for loss of 
prospective profits or loss of any benefits that would have been conferred on 
Your Organisation if the termination or reduction had not occurred. 

10.1.9 This clause 10.1 [Termination or reduction in scope for convenience] does 
not affect the Commonwealth’s other rights under this Agreement or 
otherwise at Law. 

10.2 Termination for default 

10.2.1 The Department may: 

a. terminate this Agreement immediately by notice to Your Organisation 
if any of the termination events specified in clause 10.2.2 occur; or 

b. at its sole discretion, instead choose to terminate one or more of the 
Activities affected by a termination event specified in clause 10.2.2 
rather than terminating the entire Agreement. 

10.2.2 For the purposes of clause 10.2.1, the termination events are: 

a. Your Organisation breaches any Provision of this Agreement and the 
Department considers that the breach cannot be rectified; 

b. Your Organisation breaches any Provision of this Agreement and does 
not rectify the breach within 14 days after receipt of the Department’s 
notice to do so; 



  

 

36 

Terms and Conditions for Standard Funding Agreement    November 2012 
 

 

 

c. the Department considers that its decision to approve the Funding was 
affected by a statement in Your Organisation’s application for Funding 
that was incorrect, incomplete, false or misleading; 

d. the Department is satisfied on reasonable grounds that Your 
Organisation is unable or unwilling to satisfy the terms of this 
Agreement; 

e. Your Organisation: 

i. fails to submit a Report in the form, and containing the 
information, specified in this Agreement; or 

ii. submits a Report that is incomplete or that the Department, acting 
reasonably, considers is inadequate;  

and Your Organisation fails to rectify this within 14 days of being 
notified to do so by the Department; 

f. Your Organisation comes under one form of external administration 
referred to in Chapter 5 of the Corporations Act 2001 (Cth) or 
equivalent provisions in legislation of the States and Territories 
pertaining to local governments or to incorporated associations or 
Chapter 11 of the Corporations (Aboriginal and Torres Strait Islander) 
Act 2006 (Cth) or has an order made against Your Organisation for the 
purpose of placing Your Organisation under external administration; 

g. Your Organisation is unable to pay all Your Organisation’s debts as and 
when they become payable or Your Organisation fails to comply with a 
statutory demand within the meaning of sections 459E and 459F of the 
Corporations Act 2001 (Cth); 

h. proceedings are initiated with a view to obtaining an order for winding 
Your Organisation up, or any shareholder, member or director convenes 
a meeting for the purpose of considering or passing any resolution for 
winding Your Organisation up; 

i. if Your Organisation is a local government organisation, the relevant 
State Government takes action to cease Your Organisation’s operations 
and/or to amalgamate them with the operations of another local 
government organisation;  

j. Your Organisation becomes bankrupt or enters into a scheme of 
arrangement with creditors;  

k. anything analogous to, or of a similar effect to, anything described in 
clauses 10.2.2.f to 10.2.2.j occurs in respect of Your Organisation;  

l. another Provision of this Agreement allows for termination under this 
clause 10.2 [Termination for default];  

m. Your Organisation has breached a provision of another funding 
arrangement or agreement with the Commonwealth and that breach 
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allows the Commonwealth to terminate that other arrangement or 
agreement;  

n. the Department considers that an Activity poses a threat to the health, 
safety or well-being of any person; or 

o. in respect of an Activity, the Department considers that Your 
Organisation’s purposes and activities are no longer compatible with 
the Aim of the Activity or the Program’s Objectives.  

10.2.3 If the Department terminates an Activity, but not the entire Agreement 
under this clause 10.2 [Termination for default], the Commonwealth: 

a. will not be liable to make any further payments to Your Organisation in 
respect of that Activity; and 

b. will be entitled to recover from Your Organisation any part of the 
Funding provided to Your Organisation for that Activity that: 

i. is not spent or due and payable by Your Organisation as at the date 
that the notice of termination is received; or 

ii. has, in the Department’s opinion, been spent or is due and payable 
by Your Organisation other than for that Activity and in accordance 
with this Agreement. 

10.2.4 If the Department terminates this Agreement under this clause 10.2 
[Termination for default], the Commonwealth: 

a. will not be liable to make any further payments to Your Organisation in 
respect of this Agreement; and 

b. will be entitled to recover from Your Organisation any part of the 
Funding provided for an Activity that: 

i. is not spent or due and payable by Your Organisation as at the date 
that the notice of termination is received; or 

ii. has, in the Department’s opinion, been spent or is due and payable 
by Your Organisation other than for that Activity and in accordance 
with this Agreement. 

10.2.5 On termination of an Activity or this Agreement for any reason, Your 
Organisation must hold the Funding in utmost good faith for use only in 
accordance with the directions of the Department and Your Organisation 
must cease all other dealings with the Funding. 

10.2.6 If a purported termination by the Department under this clause 10.2 
[Termination for default] is determined by a competent authority not to be 
properly a termination under this clause 10.2 [Termination for default], then 
that termination by the Department will be deemed to be a termination for 
convenience under clause 10.1 [Termination or reduction in scope for 
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convenience] with effect from the date of the notice of termination referred 
to in this clause 10.2 [Termination for default]. 

10.2.7 This clause 10.2 [Termination for default] does not affect the 
Commonwealth’s other rights under this Agreement or otherwise at Law. 

10.3 Procedure for dispute resolution 

10.3.1 Except for the circumstances set out in clause 10.3.2, a Party must not 
commence any legal proceedings in respect of any dispute arising under this 
Agreement until the following procedure has been followed: 

a. the Party claiming that there is a dispute will send the other Party a 
notice setting out the nature of the dispute; 

b. the Parties will try to resolve the dispute through direct negotiation, 
including by referring the matter to persons who have authority to 
intervene and direct some form of resolution; 

c. if: 

i. there is no resolution of the dispute within 30 days (or such other 
period as agreed in writing by the Parties) from the date of receipt 
of the notice referred to in clause 10.3.1.a; 

ii. there is no agreement on submission of the dispute to mediation or 
some alternative dispute resolution procedure within 30 days (or 
such other period as agreed in writing by the Parties) from the date 
of receipt of the notice referred to in clause 10.3.1.a; or 

iii. the Parties agree, within 30 days (or such other period as agreed in 
writing by the Parties) from the date of receipt of the notice 
referred to in clause 10.3.1.a, to submit to mediation or some other 
form of alternative dispute resolution procedure, but there is no 
resolution within 30 days of that submission, or such extended time 
as the Parties may agree in writing before the expiration of the 30 
days, 

then, either Party may commence legal proceedings. 

10.3.2 Clause 10.3.1 does not apply to the following circumstances: 

a. either Party commences legal proceedings for urgent interlocutory 
relief; 

b. action is taken by the Department under, or purportedly under clauses 
3.2 [Department’s rights to withhold or reduce Funding], 3.3 [Your 
Organisation’s use of Funding], 3.6 [Unspent or misspent Funds], 3.7 
[Interest and debt], 6.1 [Access to premises and Material], 10.1 
[Termination or reduction in scope for convenience] or 10.2 
[Termination for default]; or 
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c. an authority of the Commonwealth, a State or Territory is investigating 
a breach or suspected breach of the Law by Your Organisation. 

10.3.3 Each Party will bear its own costs of complying with this clause 10.3 
[Procedure for dispute resolution], and the Parties will bear equally the cost 
of any person engaged under clause 10.3.1.b. 

10.3.4 Despite the existence of a dispute and subject to clause 10.3.5, both Parties 
must (except to the extent notified by the other Party not to do so) continue 
to perform their respective obligations under this Agreement.  

10.3.5 Clause 10.3.4 does not require the Department to make a payment of 
Funding to Your Organisation during a dispute under this clause 10.3 
[Procedure for dispute resolution] except to the extent the Department 
notifies Your Organisation otherwise.  

11 Interpretation 

11.1 General interpretation of this Agreement 

11.1.1 In this Agreement, unless the contrary intention appears: 

a. words in the singular include the plural and words in the plural include 
the singular; 

b. words importing a gender include any other gender;  

c. the word ‘person’ includes an individual, partnership and a body 
(whether corporate or otherwise) and Government Agencies; 

d. clause headings are inserted for convenient reference only and have no 
effect in limiting or extending the language of provisions to which they 
refer; 

e. all references to dollars are to Australian dollars; 

f. where any word or phrase is given a defined meaning, any other form 
of that word or phrase has a corresponding meaning;   

g. an uncertainty or ambiguity in the meaning of a Provision of this 
Agreement will not be interpreted against a Party just because that Party 
prepared the provision;  

h. a reference to any statute or other legislation (whether primary or 
subordinate) is to a statute or other legislation of the Commonwealth as 
amended from time to time;  

i. a reference to the word ‘including’ in any form is not to be construed or 
interpreted as a word of limitation;  

j. a Provision of this Agreement that provides that it will not apply to the 
extent that the Department notifies Your Organisation, or agrees in 
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writing otherwise, will also not apply to the extent that an Item of the 
Schedule specifies otherwise; and 

k. a reference to a ‘clause’ is to a clause in this document, a reference to 
‘Item’ is to an Item in the Schedule to this Agreement, and a reference 
to ‘Annexures’ or ‘Attachments’ is a reference to documents attached to 
the Schedule. 

11.1.2 If there is any conflict or inconsistency, the provisions in documents 
forming part of this Agreement take priority in the following order: 

a. the Supplementary Conditions (if any) in Annexure A to the Schedule; 

b. the Terms and Conditions; 

c. the Schedule; 

d. any Annexures or Attachments to the Schedule other than Annexure A;  

e. the Covering Letter; and 

f. any documents incorporated by reference into the above documents.  

11.1.3 This Agreement is governed by the law of the Australian Capital Territory 
and the Parties submit to the jurisdiction of the courts of the Australian 
Capital Territory. 

11.1.4 This Agreement: 

a. records the entire agreement between the Parties about its subject 
matter; and 

b. supersedes all prior communications, negotiations and agreements, 
whether oral or written, between the Parties about that subject matter. 

11.1.5 This Agreement may only be varied by the signed written agreement of both 
Parties, subject to clause 11.1.6.  

11.1.6 Clause 11.1.5 does not apply to a change to the Agreement, or an Activity, 
resulting from a Party exercising its existing rights under the Agreement. 

11.1.7 Where Your Organisation is a partnership or unincorporated joint venture 
comprising two or more persons, any agreement, representation, warranty or 
indemnity given by Your Organisation binds those persons jointly and 
severally.  

11.1.8 If part of this Agreement is found to be invalid, the rest of this Agreement 
continues in effect as if the invalid part were severed. Any reading down or 
severance of a particular provision does not affect the other provisions of 
this Agreement. 
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11.1.9 A waiver of any Provision of this Agreement must be in writing to be 
effective.   

11.1.10 No waiver of a term or condition of this Agreement will operate as a waiver 
of another breach of the same, or of any other, term or condition contained 
in this Agreement. 

11.1.11 A single or partial exercise by a Party of any of its rights under this 
Agreement or at Law does not prevent the further exercise of any right. 

11.1.12 Your Organisation must not assign, novate or transfer Your Organisation’s 
rights or obligations under this Agreement without the Department’s prior 
written approval. 

11.1.13 This Agreement may be executed in counterparts. 

11.2 Schedule may contain multiple Activities 

11.2.1 The Schedule may contain one or more Activities for which Funding is 
provided under the Program. 

11.2.2 These Terms and Conditions and the Supplementary Conditions apply to 
each Activity separately, except to the extent the contrary intention appears. 

11.2.3 If the Parties wish to add an Activity to the Schedule after the 
Commencement Date, they must sign a variation as specified in clause 
11.1.5. 

11.3 Survival 

11.3.1 Neither the termination nor the expiry of an Activity or this Agreement will 
affect the continued operation of: 

a. clauses 2.2 [Records] and 2.3 [Reports]; 

b. clauses 2.4 [Provision of information and liaison], 2.5 
[Acknowledgement of support], 2.6 [Use of Commonwealth logos], 2.7 
[Copies of publications], 2.8 [Permission to publicise Funding], 2.9 
[Protection of Personal Information] and 2.10 [Commonwealth 
collection of Personal Information]; 

c. clauses 3.3.3, 3.3.5, 3.6 [Unspent or misspent Funds], 3.7 [Interest and 
debt] and 3.9 [Taxes, duties and government charges]; 

d. clause 4.1 [Working with Vulnerable Persons];  

e. clauses 5.1.7 and 5.1.8;  

f. clause 6 [Access to premises and Material]; 

g. clause 7 [Intellectual Property]; 
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h. clause 8 [Confidentiality];  

i. clauses 9.1 [Proportionate liability regime], 9.2 [Indemnity] and 9.3 
[Insurance];  

j. clause 10 [Termination];  

k. this clause 11.3 [Survival]; nor 

l. any other Provision of this Agreement that is, expressly or by 
implication from its nature, intended to survive the termination or 
expiry of an Activity and this Agreement. 

11.4 Definitions 

11.4.1 Unless the contrary intention appears, in this Agreement, a term in bold type 
in this clause 11.4.1 has the meaning shown opposite it:  

Activity means the Activity described in Item B of the 
Schedule. If more than one Activity is described 
in Item B, a reference to an ‘Activity’ is a separate 
reference to each Activity described in Item B. 
Each Activity includes the provision of the 
Activity Material for that Activity; 

Activity End Date  means the ‘Activity End Date’ specified in Item B 
of the Schedule for an Activity, being the date by 
which the Activity is to be completed; 

Activity Material means, in respect of an Activity, any Material 
(including any Intellectual Property rights in that 
Material): 

a. created for the purpose of the Activity (other 
than any Material that is identified in Item B 
of the Schedule as not being Activity Material 
for the Activity); 

b. provided, or required to be provided, to the 
Department in respect of the Activity 
(including the Reports and any other Material 
that is required by Item B of the Schedule to 
be provided to the Department in respect of 
the Activity); or 

c. derived at any time from the Material referred 
to in paragraphs a or b of this definition, 

but excludes Commonwealth Material; 

Activity Period means the period between the Activity Start Date 
and the Activity End Date, during which an 
Activity is to be completed; 
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Activity Start Date  means the ‘Activity Start Date' specified in Item B 
of the Schedule for an Activity, being the date the 
Activity is to commence; 

Acquire in relation to an Asset, includes to create, 
purchase, lease or hire the Asset (including under 
a hire-purchase or other arrangement) and 
‘Acquisition’ has a corresponding meaning; 

Agreement  means this agreement, which comprises: 

a. the Covering Letter; 

b. these Terms and Conditions;  

c. the Schedule, including any Supplementary 
Conditions specified in the Schedule; and 

d. any documents incorporated by reference into 
these Terms and Conditions or the Schedule, 

and which is a deed unless the Schedule specifies 
it is a contract; 

Aim of the Activity means the aim and objectives of an Activity as 
described in Item B of the Schedule for that 
Activity;  

Approved Auditor  means a person who is: 

a. registered as a company auditor under the 
Corporations Act 2001 (Cth) or an 
appropriately qualified member of the 
Institute of Chartered Accountants in 
Australia, CPA Australia or the National 
Institute of Accountants;  

b. acting in a professional capacity as an 
auditor; and  

c. not (unless Item E.4 of the Schedule 
specifies, or the Department agrees in writing, 
otherwise) a principal, member, shareholder, 
officer, agent, contractor, employee or 
‘related entity’ of Your Organisation or of 
Your Organisation’s ‘related body corporate’. 
For this definition the terms ‘related entity’ 
and ‘related body corporate’ have the same 
meaning as in section 9 of the Corporations 
Act 2001 (Cth); 

Asset means, in respect of an Activity:  

a. an item of property, which: 

i. has been Acquired wholly or in part with 
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the Funding for the Activity; and  

ii. at the time of its Acquisition, the value of 
the item is greater than the amount set 
out in Item H of the Schedule for the 
Activity, or, if no amount is set out in 
that Item H, $10,000 (GST inclusive); or 

b. an item of property that is specified in Item H 
of the Schedule or in a Supplementary 
Condition as being an ‘Asset’ for the 
purposes of the Activity; 

but excludes Intellectual Property rights and Real 
Property; 

Auditor-General means the office established under the Auditor-
General Act 1997 (Cth) and includes any other 
entity that may, from time to time, perform the 
functions of that office; 

Australian Auditing 
Standards 

refers to the standards made by the Auditing and 
Assurance Standards Board created by section 
227A of the Australian Securities and Investments 
Commission Act 2001 (Cth); 

Budget means, in respect of an Activity, the budget (if 
any) for expenditure of the Funding and Other 
Contributions for that Activity as specified in Item 
D of the Schedule or which is otherwise required 
by the Schedule to be provided for that Activity; 

Commencement 
Date 

means the date on which the Schedule was signed 
by the last Party to do so; 

Committed means, at a particular date, Funding that: 

a. Your Organisation is contractually and 
irrevocably obliged to pay to a third party in 
respect of any part of an Activity; and  

b. is identified in a written contractual 
arrangement between Your Organisation and 
that third party; 

Commonwealth means the Commonwealth of Australia and 
includes the Department;  

Commonwealth 
Material 

means any Material: 

a. provided by the Department to Your 
Organisation for the purposes of this 
Agreement; or 

b. copied or derived at any time from the 
Material referred to in paragraph a of this 
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definition, 

including any Intellectual Property rights in that 
Material; 

Completion Date means 120 days after Your Organisation has done 
all that Your Organisation is required to do in 
respect of each Activity under clauses 2.1 
[Conduct of the Activity], 2.3 [Reports], 3.6 
[Unspent or misspent Funds] and 3.7 [Interest and 
debt] of this Agreement to the satisfaction of the 
Department; 

Confidential 
Information 

means information that: 

a. is described in Item K of the Schedule; 

b. the Parties agree in writing after the 
Commencement Date is confidential 
information for the purposes of this 
Agreement; or 

c. is Secret and Sacred Material,  

excluding any information that the Department 
has a right to publicise and report on under clause 
2.8 [Permission to publicise Funding]; 

Conflict means any matter, circumstance, interest or 
activity involving or affecting Your Organisation 
or Your Organisation’s Personnel, which may or 
may appear to impair Your Organisation’s ability 
to perform an Activity diligently, fairly and 
independently; 

Covering Letter means the letter from the Department that offers 
Your Organisation the Funding as set out in the 
Schedule attached to the letter; 

Department means the Australian Government department or 
agency specified on the execution page of the 
Schedule or any other agency that is, from time to 
time, responsible for administering this 
Agreement and includes the department or 
agency’s officers, delegates, employees and 
agents; 

Dispose  means to sell, license, lease or sublease, or 
otherwise transfer or give up ownership or the 
right to occupy or use or to enter into an 
agreement to do any of the preceding acts and 
‘Disposal’ means the method of so disposing; 

Existing Material means, in respect of an Activity, all Material in 
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existence prior to the Activity Start Date for that 
Activity that is: 

a. incorporated in;  

b. supplied with, or as part of; or 

c. required to be supplied with, or as part of, 

the Activity Material for that Activity and also 
includes: 

d. any Existing Material specified for the 
Activity in Item B of the Schedule; and  

e. any Intellectual Property rights in the above 
Material, 

but excludes Commonwealth Material; 

Freedom of 
Information 
Commissioner 

means any of the information officers appointed 
under the Australian Information Commissioner 
Act 2010 (Cth) when performing the ‘freedom of 
information functions’ as defined in that Act; 

Funding or Funds means, in respect of an Activity: 

a. the amount or amounts (in cash or kind) 
payable or paid by the Department to Your 
Organisation under this Agreement for the 
Activity as specified in Item C and Item F of 
the Schedule;  

b. any amount calculated in accordance with 
clause 5.1.5 in respect of the Activity; and 

c. any other amounts that are required under 
Item C of the Schedule to be treated as Funds, 
and used, for the Activity.  

Government Agency means any governmental, semi-governmental, 
administrative, fiscal, judicial or quasi-judicial 
body, department, commission, authority, 
tribunal, agency or entity; 

Guidelines means any Program guidelines, manuals or other 
documentation referred to in Item A of the 
Schedule (if any) as they are amended from time 
to time by the Department; 

Information 
Commissioner 

means any of the information officers appointed 
under the Australian Information Commissioner 
Act 2010 (Cth) when performing the ‘information 
commissioner functions’ as defined in that Act;  



  

 

47 

Terms and Conditions for Standard Funding Agreement    November 2012 
 

 

 

Information Privacy 
Principle 

has the same meaning as in the Privacy Act 1988 
(Cth);  

Intellectual Property means: 

a. all copyright (including rights in relation to 
phonograms, sound recordings and 
broadcasts); 

b. all rights in relation to inventions (including 
patent rights), plant varieties, registered and 
unregistered trade marks (including service 
marks), registered and unregistered designs, 
circuit layouts; and  

c. all other rights resulting from intellectual 
activity in the industrial, scientific, literary or 
artistic fields  

but does not include: 

d. Moral Rights; 

e. the rights of performers (other than a 
performer’s right of co-ownership of 
copyright in the sound recording of a 
Performance); or 

f. rights in relation to Confidential Information; 

Law means all applicable statutes, regulations, by-laws, 
ordinances or subordinate legislation in force from 
time to time anywhere in Australia, whether made 
by the Commonwealth, a State, a Territory or a 
local government and, where the context permits, 
includes the common law and equity; 

Material means any thing in relation to which Intellectual 
Property rights arise or which incorporates a 
Performance or a recording of a Performance; 

Milestone means a milestone for an Activity as set out in 
Item F of the Schedule for the Activity; 

Moral Rights includes the following rights of an author or 
performer of copyright Material: 

a. the right of attribution of authorship or 
performership; 

b. the right of integrity of authorship or 
performership; and 

c. the right not to have authorship or 
performership falsely attributed; 
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National Privacy 
Principle 

has the same meaning as in the Privacy Act 1988 
(Cth);  

Ombudsman means the office established under the 
Ombudsman Act 1976 (Cth) and includes any 
other person who may, from time to time, perform 
the functions of that office; 

Open Access Licence  means a licence to the public on broad open 
access terms that allows any member of the public 
to perform a wide range of acts in respect of the 
Material subject to certain restrictions. An Open 
Access Licence includes any Department or 
Australian Government open access licence and 
any creative commons attribution licence (see 
http://creativecommons.org.au/learn-
more/licences); 

Other Contributions means, in respect of an Activity, the financial or 
in-kind resources (with in-kind resources valued 
at market rates) other than the Funds that are 
specified in Item D of the Schedule for the 
Activity and are contributed by Your Organisation 
or another party (including another 
Commonwealth agency) for the Activity;  

Other Departmental 
Monies 

means money provided by the Department to 
Your Organisation other than under this 
Agreement; 

Party means a party to this Agreement as specified on 
the execution page of the Schedule; 

Performance has the meaning given in section 248A of the 
Copyright Act 1968 (Cth); 

Performance 
Indicators 

means, in respect of an Activity, the performance 
indicators (if any) set out in Item B of the 
Schedule for the Activity; 

Personal 
Information 

has the meaning given in the Privacy Act 1988 
(Cth). At the Commencement Date, ‘Personal 
Information’ means information or an opinion 
(including information or an opinion forming part 
of a database) whether true or not, and whether 
recorded in a material form or not, about a natural 
person whose identity is apparent, or can 
reasonably be ascertained, from the information or 
opinion; 

Personnel means:  

a. in relation to Your Organisation:  
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i. each Subcontractor; 

ii. any Sub-subcontractor; 

iii. any officer, employee, partner, volunteer 
or agent of Your Organisation, a 
Subcontractor or a Sub-subcontractor; 
and 

iv. if Your Organisation is an individual that 
individual, and 

b. in relation to the Commonwealth: 

i. the natural persons who are officers, 
employees, volunteers, agents or 
contractors of the Department; and 

ii. any entity that is contracted by the 
Department, 

other than the persons and entities referred to 
in paragraph a of this definition; 

Privacy 
Commissioner 

means any of the information officers appointed 
under the Australian Information Commissioner 
Act 2010 (Cth) when performing the ‘privacy 
functions’ as defined in that Act; 

Program means the program or fund referred to in Item A 
of the Schedule under which the Department is 
able to provide the Funding to Your Organisation; 

Program’s 
Objectives  

means the Program’s Objectives specified in Item 
A of the Schedule; 

Provision of this 
Agreement 

means a requirement in this Agreement including 
a requirement in: 

a. a clause in the Terms and Conditions; and 

b. the Schedule, including a Supplementary 
Condition or a requirement to complete a 
Milestone in accordance with (and by the date 
specified for it in) the Schedule; 

RCTI has the meaning given in clause 3.9.1.c; 

Real Property means, in respect of an Activity: 

a. all real property that is acquired or created in 
whole or part with the Funding for the 
Activity, including buildings, land and 
fixtures; 

b. any Works Location for the Activity; and  

c. any other item of real property that is 
specified in Item B of the Schedule or in a 
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Supplementary Condition as being ‘Real 
Property’ for the purposes of the Activity; 

Reports  means the reports specified in Item E of the 
Schedule; 

Schedule means the document entitled ‘Enterprise Standard 
Funding Agreement Schedule’ that has been 
signed by both of the Parties and includes any 
annexures or attachments to the Schedule and 
forms part of the Agreement; 

Secret and Sacred 
Material 

means all information and knowledge of special 
religious, spiritual or customary significance 
considered to be secret, exclusive or restricted by 
an Aboriginal person or according to Aboriginal 
Tradition as defined in the Aboriginal and Torres 
Strait Islander Heritage Protection Act 1984 
(Cth); 

Specified Acts means any of the following types of acts or 
omissions: 

a. directly or indirectly recording a 
Performance; 

b. using, reproducing, modifying, adapting, 
publishing, distributing, performing, 
broadcasting, communicating or exploiting all 
or any part of the Activity Material or 
Existing Material, with or without attribution 
of authorship or performership; 

c. supplementing the Activity Material or 
Existing Material with any other Material;  

d. using the Activity Material or Existing 
Material in a different context to that 
originally envisaged; 

e. releasing the Activity Material or the Existing 
Material to the public under an Open Access 
Licence; and 

f. any other acts or omissions specified in Item 
B of the Schedule in relation to the Activity, 

but does not include false attribution of authorship 
or performership. For the avoidance of doubt, 
‘Activity Material’ and ‘Existing Material’ may 
include a Performance or a recording of a 
Performance; 
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Specified Personnel means, in respect of an Activity, any natural 
person who is a member of Your Organisation 
Personnel and is specified in Item J of the 
Schedule for that Activity and includes any 
replacement Specified Personnel who are 
approved in accordance with clause 4.3 [Your 
Organisation’s Personnel and Specified 
Personnel] for that Activity; 

Subcontractor means, in respect of an Activity, any contractor, 
person or organisation who is engaged by Your 
Organisation to undertake any part of the Activity 
and ‘Subcontract’ means the written agreement 
between Your Organisation and the 
Subcontractor; 

Sub-subcontractor means, in respect of an Activity, any contractor, 
person or organisation who is engaged by a 
Subcontractor (or another subcontractor of the 
Subcontractor) to undertake any part of the 
Activity and ‘Sub-subcontract’ means the written 
agreement under which that contractor, person or 
organisation is so engaged; 

Supplementary 
Conditions 

means, in relation to an Activity, those 
Supplementary Conditions set out, or referred to, 
in Annexure A of the Schedule in respect of the 
Activity; 

Term means the period set out in clause 1.3 [Term of 
the Agreement]; 

Terms and 
Conditions 

means all of the clauses in this document; 

Undepreciated means, in relation to an Asset, the value of the 
Asset that has not been depreciated in accordance 
with Australian Accounting Standards;  

Works means the design, repair, maintenance, 
renovation, modification, fit-out, refurbishment, 
upgrade, construction or extension of premises 
(including landscaping of, and installation of air-
conditioning, fire and/or security systems at, 
existing premises); 

Works Location means, in respect of an Activity that involves 
Works, all of the land on, and/or premises in, 
which those Works are undertaken for the 
Activity and includes any land or premises 
specified as the ‘Works Location’ for that Activity 
in Item B of the Schedule as well as any land or 
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premises that are subsequently agreed in writing 
by the Parties to be all or part of the ‘Works 
Location’ for that Activity; and 

Your Organisation means the entity specified as ‘Your Organisation’ 
on the execution page of the Schedule and 
includes, where the context permits its Personnel 
and successors. 

 

 


